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of this part. This paragraph applies 
only when award is made and funds are 
obligated on or before September 30, 
2003. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 62 FR 64917, Dec. 9, 
1997; 64 FR 32743, June 17, 1999; 66 FR 53484, 
Oct. 22, 2001; 67 FR 56121, Aug. 30, 2002]

Subpart 12.2—Special Require-
ments for the Acquisition of 
Commercial Items

12.201 General. 
Public Law 103–355 establishes special 

requirements for the acquisition of 
commercial items intended to more 
closely resemble those customarily 
used in the commercial marketplace. 
This subpart identifies those special re-
quirements as well as other consider-
ations necessary for proper planning, 
solicitation, evaluation and award of 
contracts for commercial items.

12.202 Market research and descrip-
tion of agency need. 

(a) Market research (see 10.001) is an 
essential element of building an effec-
tive strategy for the acquisition of 
commercial items and establishes the 
foundation for the agency description 
of need (see part 11), the solicitation, 
and resulting contract. 

(b) The description of agency need 
must contain sufficient detail for po-
tential offerors of commercial items to 
know which commercial products or 
services may be suitable. Generally, for 
acquisitions in excess of the simplified 
acquisition threshold, an agency’s 
statement of need for a commercial 
item will describe the type of product 
or service to be acquired and explain 
how the agency intends to use the 
product or service in terms of function 
to be performed, performance require-
ment or essential physical characteris-
tics. Describing the agency’s needs in 
these terms allows offerors to propose 
methods that will best meet the needs 
of the Government. 

(c) Follow the procedures in subpart 
11.2 regarding the identification and 
availability of specifications, standards 
and commercial item descriptions. 

(d) Requirements documents for elec-
tronic and information technology 
must comply with the applicable acces-

sibility standards issued by the Archi-
tectural and Transportation Barriers 
Compliance Board at 36 CFR part 1194 
(see subpart 39.2). 

[60 FR 48241, Sept. 18, 1995, as amended at 62 
FR 264, Jan. 2, 1997; 66 FR 20897, Apr. 25, 2001]

12.203 Procedures for solicitation, 
evaluation, and award. 

Contracting officers shall use the 
policies unique to the acquisition of 
commercial items prescribed in this 
part in conjunction with the policies 
and procedures for solicitation, evalua-
tion and award prescribed in part 13, 
Simplified Acquisition Procedures; 
part 14, Sealed Bidding; or part 15, Con-
tracting by Negotiation, as appropriate 
for the particular acquisition. The con-
tracting officer may use the stream-
lined procedure for soliciting offers for 
commercial items prescribed in 12.603. 
For acquisitions of commercial items 
exceeding the simplified acquisition 
threshold but not exceeding $5,000,000, 
including options, contracting activi-
ties shall employ the simplified proce-
dures authorized by subpart 13.5 to the 
maximum extent practicable. 

[60 FR 48241, Sept. 18, 1995, as amended at 62 
FR 264, Jan. 2, 1997; 62 FR 64917, Dec. 9, 1997]

12.204 Solicitation/contract form. 
(a) The contracting officer shall use 

the Standard Form 1449, Solicitation/
Contract/Order for Commercial Items, 
if (1) the acquisition is expected to ex-
ceed the simplified acquisition thresh-
old; (2) a paper solicitation or contract 
is being issued; and (3) procedures at 
12.603 are not being used. Use of the SF 
1449 is nonmandatory but encouraged 
for commercial acquisitions not ex-
ceeding the simplified acquisition 
threshold. 

(b) Consistent with the requirements 
at 5.203 (a) and (h), the contracting offi-
cer may allow fewer than 15 days be-
fore issuance of the solicitation. 

[62 FR 264, Jan. 2, 1997]

12.205 Offers. 
(a) Where technical information is 

necessary for evaluation of offers, 
agencies should, as part of market re-
search, review existing product lit-
erature generally available in the in-
dustry to determine its adequacy for 
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purposes of evaluation. If adequate, 
contracting officers shall request exist-
ing product literature from offerors of 
commercial items in lieu of unique 
technical proposals. 

(b) Contracting officers should allow 
offerors to propose more than one prod-
uct that will meet a Government need 
in response to solicitations for com-
mercial items. The contracting officer 
shall evaluate each product as a sepa-
rate offer. 

(c) Consistent with the requirements 
at 5.203(b), the contracting officer may 
allow fewer than 30 days response time 
for receipt of offers for commercial 
items, unless the acquisition is subject 
to NAFTA or the Trade Agreements 
Act (see 5.203(h)). 

[60 FR 48241, Sept. 18, 1995, as amended at 62 
FR 264, Jan. 2, 1997; 64 FR 72418, Dec. 27, 1999]

12.206 Use of past performance. 
Past performance should be an im-

portant element of every evaluation 
and contract award for commercial 
items. Contracting officers should con-
sider past performance data from a 
wide variety of sources both inside and 
outside the Federal Government in ac-
cordance with the policies and proce-
dures contained in subpart 9.1, section 
13.106, or subpart 15.3, as applicable. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 62 FR 51270, Sept. 30, 
1997; 62 FR 64917, Dec. 9, 1997]

12.207 Contract type. 
Agencies shall use firm-fixed-price 

contracts or fixed-price contracts with 
economic price adjustment for the ac-
quisition of commercial items. Indefi-
nite-delivery contracts (see subpart 
16.5) may be used where the prices are 
established based on a firm-fixed-price 
or fixed-price with economic price ad-
justment. Use of any other contract 
type to acquire commercial items is 
prohibited.

12.208 Contract quality assurance. 
Contracts for commercial items shall 

rely on contractors’ existing quality 
assurance systems as a substitute for 
Government inspection and testing be-
fore tender for acceptance unless cus-
tomary market practices for the com-
mercial item being acquired include in-

process inspection. Any in-process in-
spection by the Government shall be 
conducted in a manner consistent with 
commercial practice.

12.209 Determination of price reason-
ableness. 

While the contracting officer must 
establish price reasonableness in ac-
cordance with 13.106–3, 14.408–2, or sub-
part 15.4, as applicable, the contracting 
officer should be aware of customary 
commercial terms and conditions when 
pricing commercial items. Commercial 
item prices are affected by factors that 
include, but are not limited to, speed of 
delivery, length and extent of war-
ranty, limitations of seller’s liability, 
quantities ordered, length of the per-
formance period, and specific perform-
ance requirements. The contracting of-
ficer must ensure that contract terms, 
conditions, and prices are commensu-
rate with the Government’s need. 

[66 FR 53484, Oct. 22, 2001]

12.210 Contract financing. 
Customary market practice for some 

commercial items may include buyer 
contract financing. The contracting of-
ficer may offer Government financing 
in accordance with the policies and 
procedures in part 32.

12.211 Technical data. 
Except as provided by agency-specific 

statutes, the Government shall acquire 
only the technical data and the rights 
in that data customarily provided to 
the public with a commercial item or 
process. The contracting officer shall 
presume that data delivered under a 
contract for commercial items was de-
veloped exclusively at private expense. 
When a contract for commercial items 
requires the delivery of technical data, 
the contracting officer shall include 
appropriate provisions and clauses de-
lineating the rights in the technical 
data in addenda to the solicitation and 
contract (see part 27 or agency FAR 
supplements).

12.212 Computer software. 
(a) Commercial computer software or 

commercial computer software docu-
mentation shall be acquired under li-
censes customarily provided to the 
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